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- QUESTI ON PRESENTED -

Whet her attorneys representing the North Dakota Wrkers Conpensation
Bureau in administrative proceedings nmay neet, wthout notice and
opportunity for all parties to the proceeding to participate, wth
the Director or designated decision maker to discuss the recommended
findings of fact, conclusions of |law, and order of the admnistrative
law judge in the particular case in which the legal counsel
represented the Bureau wthout being in violation of ND.CC
§ 28-32-12.1.

- ATTORNEY GENERAL’S OPI NI ON -

It is my opinion that N D. C. C § 65-01-16(8) authorizes attorneys
representing the North Dakota Wrkers Conpensation Bureau in
adm ni strative proceedings to neet, wthout notice and opportunity
for all parties to the proceeding to participate, with the Director
or designated decision maker to discuss the recomended findings of
fact, conclusions of law, and order of the adm nistrative |aw judge
in the particular case in which the |egal counsel represented the
Bur eau.

- ANALYSI S -

The North Dakota Worker’s Conpensation Bureau is an administrative
agency subject to the requirenents of the North Dakota Adninistrative
Agencies Practice Act, N.D.CC ch. 28-32. Foss v. North Dakota
Wirknmen’s Conpensation Bureau, 214 N W2d 519, 521 (N.D. 1974).
Litigation attorneys of the Bureau represent the Bureau’s interests
in admnistrative proceedings. |In doing so, the attorneys represent
the Bureau in the traditional role of an attorney, introducing
evi dence and cross-exam ning W tnesses. However, the Bureau, and
thus its attorney, nust not place itself in a position fully
adversary to the claimnt. Frohlich v. North Dakota W rkers
Conpensation Bureau, 556 N W2d 297, 301 (ND  1996). “The
adversarial concept has only limted application in a worker’'s




ATTORNEY GENERAL’ S OPI NI ON 98-12
May 7, 1998
Page 2

conpensation claim” McDaniel v. North Dakota Wrkers Conpensation
Bureau, 567 N . W2d 833, 838 (N.D. 1997). See al so S&S Landscapi ng

Co. v. North Dakota Wrkers Conpensation Bureau, 541 N.W2d 80 (N.D.
1995). This is because the Bureau acts as both a fact finder and an
advocate in considering a worker’s claim Fuhrman v. North Dakota

Workers Conpensation Bureau, 569 N W2d 269, 272 (ND. 1997);
Bl anchard v. North Dakota W rkers Conpensation Bureau, 565 N W2d
485, 489 (N.D. 1997). Accordingly, the primary goal of attorneys
representing the Bureau in adm nistrative proceedings should be to
attenpt to obtain relevant information so the Bureau can make an
informed decision, not to take an adversarial position to the
cl ai mant .

N.D.C.C. § 28-32-12.1 addresses communi cati ons between an agency head
or hearing officer and a party to an adm nistrative proceedi ng or any
other person allowed to participate in the proceeding. Subsection 1
of NND.C.C. 8 28-32-12.1 prohibits an agency head or hearing officer
in an adjudicative proceeding from communicating, directly or
indirectly, with a party or any other person allowed to participate
in the proceeding wthout notice and opportunity for all parties to
participate in the comrunication. Subsection 3 prohibits a party to
an adj udicative proceeding or a person allowed to participate in the
proceedi ng from comuni cating regarding any issue in the proceeding
with any agency head or hearing officer wthout notice and
opportunity for all parties to participate in a conmunication. The
above prohibitions do not apply when “required for the disposition of
ex parte matters specifically authorized by another statute.”
N.D.C.C. § 28-32-12.1(1),(3). Furthernore, when a general statute
conflicts with a specific statute, the specific statute controls and
is construed as an exception to the general provi si on.
N.D.C.C. § 1-02-07.

The North Dakota Legislative Assenbly has adopted a specific statute
addressing comunications between the Bureau (Director) and the
Bureau’'s |litigation attorneys. In 1997 the Legislature enacted
N.D.C.C. § 65-01-16. 1997 N.D. Sess. Laws ch. 532, § 1. Subsection
8 of that section specifically provides that the Bureau “may consult
with its legal counsel representing it in the proceeding” “in
reviewi ng recomended findings, conclusions, and orders.” Thi s
| anguage plainly authorizes the Bureau, including its Director or
desi gnated decision nmaker, to consult with the Bureau’'s litigation
attorneys when reviewing recomended findings, conclusions, and
orders of an adm nistrative |aw judge. N.D.C.C. 8 65-01-16(8) is a
special provision that provides an exception to N.D. C C § 28-32-
12.1. Accordingly, attorneys who represent the Wrker’s Conpensation
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Bureau in admnistrative proceedings nmay comunicate wth the
Director or designated decision maker regardi ng reconmended fi ndings,
concl usi ons, and orders issued by the adm nistrative |aw judge in the
pr oceedi ng.

That the Legislature intended N.D.C.C. § 65-01-16(8) to authorize
attorneys that represent the Bureau in administrative proceedings to
consult with the Bureau regarding recomended findings, concl usions,
and orders in that proceeding is suggested in the testinony presented
and questions posed regarding 1997 House Bill 1270. Wth regarding
to what is now subsection 8 of NND.C.C. 8§ 65-01-16, Reagan Pufall, an
attorney for the Wirker’s Conpensati on Bureau, explained:

This paragraph also provides that the Bureau can consult
with the attorney who represented it in the hearing when
it reviews the hearing officer’s [sic] recomrendation.
After the hearing officer issues the reconmendation, the
attorney who appeared at the hearing advises the Bureau on
whet her the recomrendati on should be reviewed nore closely
before being adopted, and if so explains the concerns
regardi ng the reconmendati on.

Some claimants’ [sic] |awers have argued that it is
i nproper for the Bureau to consult with its own attorneys

in this way, arguing that this is an ex parte
conmuni cation under section 28-32-12.1. The Bureau
believes this argunent is incorrect, but this Bill wll

resolve the matter with clarity and put the issue to rest.

Hearing on H 1270 Before the House Comm on |ndustry, Business and
Labor 55th N.D. Leg. (February 3, 1997) (Testinmony of Reagan R
Pufall at 7). The testinony of M. Pufall also suggests the Bill did
not intend other parties to be present during the comunication
between the Bureau's Ilitigation attorney and the D rector. M.
Pufall explained: “[I]f the Bureau had to schedule a tine and date
for representatives of the worker and the enployer to participate and
present arguments just so the Bureau could speak to its own attorney,
this would in effect create an entire new stage of litigation, and

again would result in substantial delays.” Id. at 8. The
| egislative history of 1997 House Bill 1270 also indicates that
| egi sl ators asked questions regarding this specific portion of the
bill. See, e.g., Conmittee Mnutes of Hearing on H 1270 Before the

House Comm on Industry, Business and Labor 55th N. D. Leg. (February




ATTORNEY GENERAL’ S OPI NI ON 98-12
May 7, 1998
Page 4

3, 1997); Committee Mnutes of Hearing on H 1270, Before the Senate
Comm on Industry, Business and Labor 55th N D. Leg. (March 17,
1997).

You question whether a neeting between the Director or designated
deci si on maker and t he Bureau’ s attorneys woul d viol ate
N.D.C.C. 8§ 44-04-19, commonly referred to as the open neetings |aw

N.D.C.C 8§ 44-04-19 provides that all neetings of a public entity
must be open to the public except as otherw se specifically provided
by | aw. N.D.C.C. 8 44-04-17.1(8) defines “neeting” to nean a formnal

or informal gathering of a “quorum of the nenbers of the governing
body of a public entity regarding public business,” or “[l]ess than a
guorum of the nenbers of a governing body of a public entity
regarding public business, if the nenbers attending one or nore of

such smaller gatherings collectively constitute a quorum and if the
nmenbers hold the gathering for the purpose of avoiding the
requirenments of section 44-04-19.” “Coverning body” is defined as
“the nul timenber body responsible for nmaking a collective decision on
behal f of a public entity.” ND.CC § 44-04-17.1(6).

A director of a state administrative agency, as a single individual,
does not constitute a “governing body.” Accordingly, the review of
reconmended findings of fact, conclusions of |aw, and order by the
Director or designated decision maker is not a “neeting” for purposes

of N D CC 8§ 44-04-19. Furthernore, conmunications between the
Director or designated decision naker and the Bureau’ s attorneys
regardi ng t he recommendat i ons are not a “meeting” under

N.D.C.C. § 44-04-109.

It is nmy opinion that attorneys representing the \Wrker's
Conpensation Bureau in adm nistrative proceedings may neet with the
Director or designated decision maker to discuss the recomrended
findings of fact, wnclusions of law, and order in the particular
case in which the legal counsel represented the Bureau w thout being
inviolation of NND.C.C. §8 28-32-12.1 or N.D.C.C. § 44-04-109.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.
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